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This is an appeal fromthe final rejection of the
foll om ng design claim

The ornanental design for a conbi ned abrasive disk
and spindle for dental use, as shown and descri bed.

The design is depicted in front and rear perspective
views (Figures 1 and 2), in rear, front and side el evationa

views (Figures 3-5), and in bottomand top plan views (Figures

6
and 7).
THE REFERENCES

The references applied by the exam ner are:
Wost er 534, 540 Feb. 19,
1895
DuBe et al. (DuBe) 4,988, 294 Jan. 29,
1991

THE REJECTI ON

The design claimstands rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Woster in view of DuBe.
The rejection is explained in the Exam ner’s Answer

(Paper No. 12).
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The vi ewpoi nts of the appellants are set forth in the
Brief (Paper No. 11).

OPI NI ON

The appell ants’ design is for conbi ned abrasive disk and
spindle for dental use. As best seen in Figures 5-7, the
desi gn has a handl e having portions of two different dianeters
and ending in an angl ed disk holding portion that holds an
enl arged disk. As can be seen in Figures 2 and 3, the
abrasi ve di sk has a square aperture with a single rectangul ar
slit extending across its w dth.

We begin our analysis by pointing out that the standard
for evaluating the patentability of a design is whether it
woul d have been obvious to a designer of ordinary skill in the
articles involved. See In re Nal bandi an, 661 F.2d 1214, 1216,
211 USPQ 782, 784 (CCPA 1981). In rejecting a claimto an
ornanent al design under 35 35 U. S.C. § 103, the exam ner nust
supply a basic design reference that bears a substantially
i dentical visual appearance to the clainmed design. Inre
Harvey, 12 F.3d 1061, 1063, 29 USPQR2d 347, 349 (Fed Cr

1993). That is, there nust be a reference, a sonething in
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exi stence, the design characteristics of which are basically
the sane as the clained design; once a reference neets this
test, reference features nmay reasonably be interchanged with

or added fromthose in other pertinent references. Inre
Rosen, 673 F.2d 388, 391, 213 USPQ 347, 350 (CCPA 1982).

The essence of the examner’s rejection is that Woster
is a Rosen reference, that is, the device disclosed in Woster
has desi gn characteristics which are basically the sane as the
cl ai med design, and that a designer of ordinary skill in these
articles would have found it obvious to alter the sleeve and
the head that holds the disk in such a fashion as to render
the clai ned desi gn obvious, in view of the showi ng of DuBe.
The appel |l ants argue that Woster is not a Rosen reference
and, even if it were, the references are not so related as to
have suggested application of the DuBe features to the Woster
design. They also urge that the design resulting from
conmbi ning the two references would | ack sonme of the features
of the clainmed design.

We find ourselves in agreenent with the appellants that

Woster does not constitute a Rosen reference in view of the
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several distinct differences between it and the clai ned
design. As the appellants have pointed out, the Woster
dental di sk hol der has two sleeves (6 and 8) nounted on the
handle (1), with all three conponents being of different
di aneters, as opposed to the single sleeve on the handl e of
the clained design. In addition, the Woster design includes
a disk (6a) on the distal end of the sleeve, which is not
present in the claimed design, and its di sk holding portion
(2) is bow -shaped, as opposed to the angul ar one of the
cl ai med design. In our opinion, these differences cause the
desi gn characteristics of the Woster dental disk hol der not
to be basically the sane as the claimed design.

Mor eover, even assum ng, arguendo, that Woster were

considered to be a Rosen reference, it is our viewthat the

teachi ngs of the two references woul d not have suggested the
application of the features of DuBe to the Woster design, for
to do so would require whol esal e revision of the Woster
design. One of the two sl eeves would have to be discarded,
along with the annular disk. And, the curved di sk support

woul d have to be replaced with one having an angul ar
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configuration, which is not even shown in the DuBe design,
since DuBe has no conparabl e conponent. Finally, we do not
agree with the exam ner that the square aperture with centra
slit provided on the distal end of the disk holder is a de
mnims difference which does not affect the overal
appearance of the design (see Figure 2).

The rejection is not sustained.
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The deci sion of the examner is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge
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